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United States Department of Agriculture,

OFFICE OF THE SECRETARY
NOTICE OF JUDGMENT NO. 283, FOOD AND DRUGS ACT.

MISBRANDING OF MAPLE SYRUP.

On or about December 3, 1908, the Western Reserve Syrup Com-
pany, Cleveland, Ohio, shipped from the State of Ohio to the State
of Illinois 68 cases of syrup labeled: (On cases) ‘“Western Reserve
Ohio Blended Maple Syrup. Guaranteed Absolutely Pure, Shipped
by Western Reserve Syrup Co., Cleveland, Ohio.” (On bottles)
“Western Reserve Ohio Blended Syrup, Western Reserve Company,
Cleveland, Ohio, Blenders of Fancy Maple Syrup and Maple Sugar.”
Analysis of samples of this product made in the Bureau of Chemistry,
United States Department of Agriculture, showed it to be adulterated
within the meaning of the Food and Drugs Act of June 30, 1906. As
it appeared from the findings of the analyst and report made that the
shipment was liable to seizure, under section 10 of the act, the Secre-
tary of Agriculture reported the facts to the United States attorney
for the Eastern District of Illinois. In due course a libel was filed
against the sald 68 cases of syrup, charging misbranding of the
product within the meaning of the act, in that the labeling of the
cases as ‘“Western Reserve Ohio Blended Maple Syrup, Guaranteed
absolutely pure, shipped by Western Reserve Syrup Co., Cleveland,
Ohio,” and the labeling of the bottles as ‘“ Western Reserve Ohio
Blended Syrup, Western Reserve Company, Cleveland, Ohio, Blenders
of Fancy Maple Syrup and Maple Sugar,” was false and misleading
and tended to deceive and mislead the purchaser because the bottles
did not contain maple syrup nor a blend of maple syrup, as they pur-
ported to contain, but did contain a mixture or compound com-
posed largely of refined cane sugar flavored with extract of maple
wood. To this libel the defendant demurred, and on October 1,
1908, the case came on for a hearing on the demurrer, and the court
entered its decree sustaining the demurrer in substance and form as
follows:

WrigHT, District Judge.
This is a libel presented by the United States against Sixty-Eight Cases of Syrup

under the provisions of Food and Drug Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S.
Comp. St. Supp. 1907, p. 928). The libel charges that the cases of syrup were shipped
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from Cleveland, Ohio, to Danville, I11., and that 48 of them contained each one dozen
bottles, and 20 of them contained each two dozen bottles, of syrup; that the cases
were branded and labeled ‘“Western Reserve Ohio Blended Maple Syrup, guaranteed
absolutely pure, shipped by Western Reserve Syrup Company, Cleveland, Ohio;”
and that the bottles were labeled and branded ‘“Western Reserve Ohio Blended
Syrup, Western Reserve Syrup Company, Cleveland, Ohio, Blenders of Fancy Maple
Syrup and Maple Sugar.” It is further charged in the libel that the cases and bottles
were misbranded in violation of the act of Congress to which reference has been made,
subjecting the property to condemnation as provided in said act, for the reason that
the cases and bottles do not contain maple syrup, or a blend of maple syrup, but
do contain a mixture or compound largely of refined cane sugar flavored with an extract
of maple wood, and that the labeling before mentioned is misleading and false, so as
to mislead the purchaser, and so as to offer the contents for sale under the distinctive
name of another article. The goods were shipped to the Webster Grocery Company,
doing business in Danville, Ill., and by this proceeding seized, and are now in the
custody of the marshal. The Western Reserve Syrup Company, of Cleveland, Ohio,
the manufacturer, shipper, and seller of the goods, has appeared by its attorney in
this proceeding and filed its demurrer to the libel; and the court, having heard
the argument of counsel, thereupon took the case under advisement and for future
determination.

In the argument at bar of the case it was contended for the respondent that there is a
distinct and substantial difference in the labeling upon the cases and that upon the
boxes; that in the former the word ‘“Maple” is used, and in the latter, the case of the
bottles, that word is omitted, as a qualifying word in the description of the syrup.
Without again quoting the words of the labeling, but referring again to them as above
set out in this opinion, it will be seen that, while the word ‘‘Maple” is not used as a
qualifying word to syrup, yet further on in the words of the label it is found that
respondent describes itself as blenders of ‘‘Fancy Maple Syrup and Maple Sugar,” so
that, when all the words of the label put upon the bottles are seen, and its full meaning
comprehended, I think the same meaning was intended in the use of both labels, and
from either of them, that upon the cases and that upon the bottles, a person of ordinary
intelligence, after reading them or either of them, would infer the same meaning that
the bottles, as well as the boxes, contained blended maple syrup. So it seems to me
that the contention of the respondent that the label upon the boxes, which alone was
intended to induce the purchasers, even conceding this, is without force. It then
being determined that the labeling upon the cases and upon the bottles mean the same
thing, namely, that each contained blended maple syrup, it only remains to decide
whether, in view of the other averments of thelibel, a violation of the statute is shown.

If the brands or lahels correctly or truthfully disclose the contents of the cases and
bottles, and no poisonous or deleterious ingredients are apparent, there can, I am
persuaded, be no violation of the law, and this action could not be supported. There
is no claim that poisonous or deleterious ingredients entered into the compound. The
libel avers it was not maple syrup. The labels do not purport to state that the contents
of the boxes and bottles was maple syrup: but, assaid before, both labels represent the
same fact—that the contents of the boxes and bottles was blended maple syrup. The
libel avers that the cases and bottles do not contain a blend of maple syrup, and then
specifically states they do contain a mixture or compound largely of refined cane
sugar flavored with an extract of maple wood. The demurrer of the respondent to
the libel admits all the facts well pleaded in the libel, and, while it is stated by the
libel that the boxes and bottles do not contain a blend of maple syrup, the following
statement in the libel, that the contents consisted of a mixture or compound largely
of refined cane sugar flavored with an extract of maple wood, renders the previous
negation of a blend of maple syrup nugatory as a fact stated, but leaves it as a mere
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conclusion of the pleader, that is not admitted by the demurrer. So it seems to me the
case resolves itself to the single question whether a mixture or compound largely
of refined cane sugar flavored with an extract of maple wood is blended maple syrup.

The plain and manifest object of the statute under consideration is to protect the
purchasers and consumers of drugs and foodstuffs from fraud and imposition in the
purchase or consumption of such articles under false representations, and to insure
that the commodities are such as they are represented to be. If the brands or labels
upon the goods in question were truthful, and such as the law permitted upon such
goods as they actually were, then there was no violation of the law, and the goods
were wrongfully seized, and should be returned to the person or persons from whom
they were taken. The proviso to section 8 of the statute under which this libel is
being prosecuted provides in legal effect, amongst other things, that an article of food
which does not contain any added poisonous or deleterious ingredients shall not be
deemed to be adulterated or misbranded in the case of articles labeled, branded,
or tagged so as to plainly indicate that they are compounds, imitations, or blends,
and the word ‘“‘compound,” ‘‘imitation,”” or “blend,”” as the case may be, is plainly
stated on the package in which it is offered for sale; and the term ‘‘blend”’ so used,
shall be construed to mean a mixture of like substances, not excluding harmless
coloring or flavoring ingredients used for the purpose of coloring and flavoring only.

I have already said that the brands or labels in question plainly indicate that the
article of food, the syrup in this case, was a blend of maple syrup, and the statute
itself declares that the term ‘‘blend” shall be construed to mean a mixture of like
substances, not excluding harmless coloring or flavoring ingredients, used for the pur-
pose of coloring and flavoring only. I think I may take judicial notice of all that an
ordinarily intelligent person knows, and in doing this I know that food syrup is a
saccharine solution of a superior quality, frequently called molasses, and it may be
made of any of the various sugars of commerce, such as cane, beet, or maple. These
sugars are alike, in that they are saccharine. The statute defines a blend of anything
to be the mixture of like substances not excluding the flavoring. In the case presented
the mixture is cane sugar flavored with extract of maple wood. It seems to me no argu-
ment is necessary to prove that all food sugars are of like substances, and to them or
any of them add the flavoring extract of maple wood and thereby is produced the very
blend contemplated by the exception of the statute I have endeavored to point out.

Even without this plain exception provided for by the law itself, no ordinarily
intelligent person could be deceived by the labels in question into buying the articles
so labeled for real maple syrup. The word “blend” is clearly used, both as to the
articles and their manufacture, and of its own clear import indicates a mixture and
imitation. Entertaining the views I have expressed, it follows that I am of the
opinion the libel is insufficient in law, and the demurrer will therefore be sustained.

Let an order be prepared sustaining the demurrer, dismissing the libel, and award-
ing a return of the property, without costs.

This notice is given pursuant to section 4 of the Food and Drugs
Act of June 30, 1906.

Decisions of the United States District Courts and of the United
States Circuit Courts of Appeals adverse to the Government will not
be accepted as final until acquiescence shall have been published.

JAMES WILSON,

Secretary of Agriculture.
WasHingTON, D. C., April 14, 1910.
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