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11710 (supplement to .N. J. 10371). A:lulteration and misbranding of red,
poneceau red, orange yellow, amarath red, and lemon colors, and
alleged adulteratlon and ' misbrandlng‘ of amaranth and cara-
mella colors. U, 8. v. W. B. Wood Mfg. Co., a Corperation. Deeci~
sion of the Circuit Court 6f Appeals for the Eighth Circuit afirm-
ing the judgment of conviction in the lower court. (F. & D. No.
%ggég.p )I S.. Nos. 18316-p, 16317-p, 16318-p, 16319-p, 1459-p, 12007-p,

On August 3, 1923, the case having come before the Circuit Court of Appeals
for the Eighth Circuit on a writ of error, the judgment of the district court
was affirmed as will more fully and at large appear from the following opinion
of the court (Stone and Kenyon, C. J.. and Trieber, D. J.) (Stone, C. J.):

“From a conviction for adulteration and misbranding of ‘Red Color, a
coloring powder used in food preparations, this writ of error is sued out.

“The adulteration, causing misbranding, consisted of excessive quantities of
sodium chloride, sodium sulphate, and some other substances which reduced the
quality and strength of the powder.

“The errors here urged are: (1) Insufficiency of evidence; (2) five rulings
upon evidence; and (3) improper comment by the court.

“We have carefully examined the evidence and entertain no doubt of its
sufficiency to sustain the verdict and conviction.

“The first and second objections to the rulings on evidence are to the ad-
mission of certain testimony of the witness Jablonski. He was a fully
qualified chemical expert who had specialized in coloring substances and com-
pounds. He had chemically examined the precise cans of powder upon which
the information was based. The substance of the criticised testimony was
that the presence of the named substances in the quantity, or proportion, found
by him in the powder would hdve the effect of lowering and lessening the quality
and strength of the powder as a coloring substance. There was testimony in the
record of the proportion of these substances present in properly prepared com-
mercial powders. We think the witness was qualified to and properly did
testify to the effect of such presence, in the quantities found, upon the powder.

“The third challenge as to rulings on evidence is to the exclusion of certain
testimony of wilness Kendall on cross-examination. The substance of these
questions was whether it was customary to dilute a certain substance when
using it in the manufacture of food colors. This was properly excluded for
two reasons: The standard set by the statute is not what is customarily done
by manufacturers but what is properly done by them; and this error was
clearly invited by an earlier objection by this plaintiff in error, which was
sustained, to the same character of evidence when offered by the Government.
Error can not be inserted in a trial by thus alternately blowing hot and cold.

“The fourth objection is to the exclusion of certain testimony of witness
Heath who was a manufacturer of such colors. The question was: ‘ What
per cent of colors sold for food contain ten to fifty per cent of salt? This
was objected to and properly excluded as immaterial.

“The fifth objection is to exclusion of certain testimony of witness Wood, a
manufacturer and jobber in colors. He was asked whether he had ever had
any complaints from his customers concerning a certain coloring powder
sold by his company. This evidence was clearly immaterial.

“The comment by the court, which is claimed to he objectionable, is not set
out in the assignment of errors and only a portion thereof can be at gll
identified, even in the brief. This portion was not objected to nor any
exception thereto preserved.

“The judgment is affirmed.”

Howarp M. Gorg, Acting Secretary of Agriculture.

11711 (supplement te N. J. 9290). Misbranding of Newton’s Eggzno. U. S.
v. Newton Tea & Spice Co., a Corporation. Decision of the Circuit
Court of Appeals for the Sixth Circuit afirming the judgment of
conviction in the lower court. (F. & D, No. 11123, I. S. No. 15473-r.)

On April 5, 1923, thé case having come before the Circuit Court of Appeals
for the Sixth Circuit on a writ of error, the judgment of the district court
was affirmed as will more fully and at large appear from the following
opinion of the Court (Knappen, Denison, and Donahue, C. J.) (Knappen,
C. J.):

“Plaintiff in error was proceeded against by information for the violation
of the misbranding provisions of the National Food and Drugs Act (Act
June 30, 1906, 34 Stat. 768, Chap. 3915, Secs. 2 and 8; U. S. Comp. Stat. 19186,
Secs. 8717 and 8724). The article of food in question is an egg substitute
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called ‘Eggno, whose principal ingredients and their relative proportions
are commercial (imported) egg albumen and egg yolk, dried and pulverized
(aggregating about 15 per cent), powdered and evaporated skimmed milk,
about 35 per cent (as indicated by the Government’s proofs, apparently much
less by defendant’s formula), and tapioca starch, between 40 per cent and
50 per cent. There were also contained small amounts of powdered sugar,
vegetable gum, and salt, with an artificial coal-tar coloring, not alleged to
be either injurious or unlawful. The product is not claimed to contain any
deleterious ingredients or to be injurious to health. It is sold in packages
containing 36 teaspoonfuls. 'The carton contains the label and statements
which we reproduce in the margin.

“¢Newtons Eggno Artificially Colored To Be Used In Place Of Eggs In
Baking And Cooking 8% Oz. Net An Excellent Substitute For Eggs Eggno
is an excellent Substitute for Xggs and is to be used for Baking and Cooking
purposes. Splendid for Cookies, Cakes, Muffins, Fried Cakes, Bread Puddings,
@Gravies. Just the thing for Griddle Cakes, Noodles, etc. Hggno is an article
of real merit and is far superior to the usual Hgg Substitutes on the market.
Eggno contains the constituents that cause fresh eggs to fill such an im-
portant place in every Kkitchen. Eggno is the result of scientific research, is
composed of pure materials, is nutritious and is economical, as one even tea-
spoonful is to be used in place of each egg called for in recipes requiring
eggs. This package contains 36 even teaspoonfuls. Guaranteed to Conform
to the Pure Food Laws. Directions Dissolve Eggno in lukewarm water or
milk by first making a paste and then adding the balance of the water or milk.
Use a teaspoonful for each egg called for in recipes requiring eggs. In baking
use a trifle more Baking Powder than if eggs were used. Hggno does not take
the place of Baking Powder. Prepared and Guaranteed By The Newton Tea
& Spice Co. 12-14-16-18 East Second St. Cincinnati, Ohio.’

“The alleged misbranding consists in the following statements concerning
the product and the constituents and uses thereof, viz, ‘To Be Used in
Place Of Eggs In Baking And Cooking * * * An Excellent Substitute
For Iggs * * * to be used for Baking and Cooking purposes * * *
Eggno contains the constituents that cause fresh eggs to fill such an important
place * * * one even teaspoonful is to be used in place of each egg
called for in recipes * * * Tse a teaspoonful for each egg called for,
which statements are alleged to be false and misleading in that the product
was not a substitute for eggs and could not be used in place thereof for baking
and cooking; further misbranding being charged in that it was so labeled as to
deceive and mislead purchasers into the belief, contrary to the fact, that
the product was in truth a substitute for eggs and could be used in place
thereof for baking and cooking. A motion to quash the information because
indefinite and argumentative, and because the court had no jurisdiction, was
overruled (275 Fed. 394), as was a demurrer to the information as not stat-
ing facts constituting an offense against the Federal laws. There was trial
to a jury. A motion to direct verdict for defendant was overruled, and the
case submitted, resulting in verdict and judgment for the Government.

‘“ The meritorious controversy arises from the opposing contentions of the
Government and defendant, respectively, as to the scope of the comparison
of the value of eggs and Hggno. The Government contends that such com-
parison must take into account their respective food values, and presents
undisputed evidence that while eggs contain in marked degree not only proteids
or tissue-building elements absolutely necessary to growth, but calorific or
energy-supplying elements, Eggno contains neither of those elements to more
than about one-seventh the extent, as do eggs (which is, in effect, about the
proportion in which egg constituents enter into the manufactured product) ;
and thus that Eggno signally fails in food value. The Government also intro-
duced testimony to the effect that Hggno was inferior to eggs, in that the latter
produced the better baked product, both as respects consistency and taste.
Defendant contended that as Hggno was intended only for use in baking and
cooking, the question of comparative food value should be entirely disre-
garded, and that the comparison should be confined to the qualities of binding
or settling, or producing desired flufliness, texture, flavor, and color, and pre-
sented evidence sharply conflicting with that of the Government concerning
the effectiveness of Eggno as compared with eggs, with respect to appearance
and flavor of baked and cooked products.

“In overruling motion to direct verdict for defendant, the trial judge re-
jected the proposition that, as matter of law, the comparative nutritive values
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of Hggno and eggs should not be taken into account, and left it to the jury
to find as facts whether the statement on the carton that one even teaspoon-
ful is to be used in place of each egg called for in cooking recipes is equiva-
lent to an assertion that one teaspoonful is equal to an egg in such recipe;
whether Eggno contains the constituents which cause fresh eggs to fill such
an important place in the kitchen; whether Eggno is a substitute for eggs as
that language would be understood by the ordinary purchaser; and whether
one teaspoonful of Eggno may properly be used in cooking recipes in place
of each egg called for. The jury was instructed that if the product in question
is in fact well adapted tu be used instead of eggs in baking and cooking, and if
it is in truth genuinely fit to be used in place of eggs for those purposes, then
the label is not false, but that if Eggno was not well fitted to be used as a
substitute for eggs in baking and cooking and if it is not genuinely well
adapted to be used in place of eggs, then the label was false. The jury was
further instructed that the question is not, on the one hand, whether the
product is absolutely worthless, or, on the other hand, whether it is a com-
plete and perfect substitute for eggs in all respects, but that the true question
is whether the language of the label complained of in the information is
false and misleading to the ordinary purchaser in the respects charged therein.

“In our opinion the motion to quash the information was rightly overruled.
The statute (C. S. Sec. 8724-4) provides that an article of food shall be
deemed to be misbranded ‘If the package containing it or its label shail
bear any statement * * * regarding the ingredients or the sub-
Sstances * * * therein, which statement * * * shall be false or mis-
leading in any particular.” We think the information is not subject to criti-
cism as being indefinte and argumentative. The certainty required in the in-
formation is only such as will fairly inform the defendant of the offense
intended to be alleged, so as to enable it to prepare its defense and so as to
make the judgment a complete defense to a second prosecution for the same
offense. (United States v. Hess, 124 U. 8. 483; Tyomies Publishing Co. v.
United States, C. C. A. 6, 211 Fed. at p. 389; Bettman ». United States, C. C.
A. 6, 224 Fed. 819, 826-7.) We think defendant was by the information in
question sufficiently informed of the nature of the accusation and was fully
protected thereby. It is the general rule that it is enough to describe a statu-
tory offense in the words of the statute; and if in this case defendant was
in doubt whether the Government would claim that the product contained
the same food value as eggs, or that it lacked leavening or some health-pro-
ducing quality, it was open to it to apply for such additional information by
way of a bill of particulars. (Dierkes ». United States, C. C. A. 6, 274
Fed. 7b, 77, 79, et seq.) No such request was made.

“The asserted lack of jurisdiction of the court is based in part upon the
proviso to the section above quoted, that an article of food which does not
contain any added poisonous or deleterious ingredients shall not be deemed
to be adulterated or misbranded (in the case of mixtures or compounds known
as articles of food, under their own distinctive names, and not an imitation
of or offered for sale under the distinctive name of another article), if the
names be accompanied on the same label or brand with a statement of the
place where said article has been manufactured or produced. We think this
proviso has no application to a case where, as here, the charge is misbrand-
ing, and is directed not against the name, but against the false statements
upon the label. (United States ». 150 cases, etc.,, D. C., 211 Fed. 860; United
States v. 40 Bbls. etc., D, C., 191 Fed. 431, 440.)

“Nor do we see any merit in the proposition that the statement on the
label that Eggno is an excellent substitute for eggs and is to be used for
baking and cooking purposes is merely one of opinion, and so within the John-
son case (221 U. S. 448, 489) where it was held that a statement on the labels
of bottles of medicine that the contents are effective as a cure for eancer is
not within the statute, even if misleading, as being false only in its com-
mendatory and prophetic aspect. Such is not the case with the label we are
here considering. It not only represents the product as a substitute for eggs—
a representation, the effect of which, if it stood by itself, we are not called
upon to consider—but it states as facts that the product can be used in place
of eggs for baking and cooking, that it is nutritious, and that it contains the
constituents of fresh eggs. Regardless of the claimed literal truth of each
one of these assertions, they must be taken in connection with each other and
with the further recommendation that one teaspoonful be used in place of one
egg, and in connection with the further fact that this label was not intended
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to be carefully dissected with a dictionary at hand, but rather to produce
an impression upon the ordinary purchaser of such an article and, when so
taken, it was open to the jury to conclude that these representations were
intended to produce the belief that one teaspoonful of the product was sub-
stantially equivalent to one egg for all the purposes, including nutrition, in-
volved in the use of eggs in baking and cooking. With that interpretation, of
course, these statements pass beyond mere commendation; and in the aspect
of the case presented by the contention that verdict for respondent should
have been directed, it is not necessary to consider what would have been
the effect of the label if any part of it had been omitted.

“Jun our opinion the trial judge did not err in refusing to withdraw from
the jury’s consideration the question of the comparative nutritive value of
Eggno. In view of the statements in the label to which we have just referred,
the mere reference to baking and cooking is not, in our opinion, enough to con-
fine the statements of quality to considerations of appearance and fiavor.
The terms ‘baking’ and ‘cooking’ relate to foods, and eggs are a well-known
article of food, not only alone, but in combination with other articles of food.
Granted that the statement that an article is or may be used as a substituté
for another article does not amount to an assertion that it is as good for all
purposes as such other article, in our opinion the statements upon the label,
considered together, can reasonably mean, and could reasonably have been in-
tended to mean, no less than that in ordinary culinary compounds Eggno would
produce the same or similar results as eggs.

“ It follows from these views that there was no error in the admission of
testimony as to the comparative food value of eggs and Eggno. Nor do we
think the court erred in refusing defendant’s special requests to charge, many of
which were expressly based upon the elimination of food values from considera-
tion. While each of the rejected requests did not in terms declare such
elimination, all, as frankly said by defendant’s counsel (we do not use his state-
ments in detail or in his exact words), were designed to convey to the jury
defendant’s contention that the nutritive value of a whole egg for all purposes
was not in issue, and that the evidence already admitted as to the tissue-build-
ing and energy-supplying elements of eggs was incompetent.

“JIt is thus not material whether or not in the case of some of the refused
requests a sufficient ground of refusal was stated. At least as applied to the
facts in this case, we find no error in the instruction that the purpose of the
label was to ¢ truthfully advise the purchasers of the contents.” We say this in
full recognition of the fact that a label may, in the absence of fraud, be
entirely void of any statement of content, and be entirely outside the pro-
visions of the act; but in this case defendant undertook to state generally the
nature of the contents of the package.

“ While we have not discussed in detail each argument presented by de-
fendant in favor of its contentions, we have carefully considered them all,
with the result that we find no error in the proceedings below.

“The judgment of the district court is accordingly affirmed.”

Howarp M. Gore, Acting Secretary of Agriculture.

11712. Misbranding- and alleged adulteration of Sparkling White Seal. U.
S. v. 9 Cases of Sparkling White Seal and U. S. v. 9 Cases of
Sparkling White Seal. First case tried to the court and a jury.
Verdict and judgment for Government. Case taken to U. S. Cir~
cuit Court of Appeals on writ or error. Judgment of lower court
aflirmed by Circuit Court of Appeals. Decree of condemnation,
forfeiture, and destruction. Answer filed by claimant in second
case withdrawn. Decree of condemnation, forfeiture, and de-~
struetion entered. (F. & D, Nos. 14224, 14636, 1. S. Nos. 7619-t, 7621-t.
S. Nos. E-3033, E-3166.) .

On January 19 and March 17, 1921, respectively, the United States attorney
for the Eastern District of Pennsylvania, acting upon reports by the Secretary
of Agriculture, filed in the District Court of the United States for said district
two libels, and on May 10, 1921, an amendment to each of the said libels,
praying the seizure and condemnation of 18 cases of Sparkling White Seal,
remaining in the original unbroken packages at Philadelphia, Pa., consigned
by the Duffy-Mott Co., New York, N. Y., alleging that 8 cases containing large
bottles and 1 case containing small bottles of the product had been shipped
from New York, N. Y., on or about January 27, 1920, and that 2 cases con-
taining large bottles and 7 cases containing small bottles of the product
had been shipped from Bouckville, N. Y., on or about September 14, 1920,
and that both consignments of the article had been transported from the
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