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AirEcEp SHIPMENT: On or about September 10 and 13, 1948, frOm the State
of Mississippi into the State of Louisiana.

LABEL, IN PaRT: “Vanilla Wafers.”

NATURE OF CHARGE: Adulteration, Sectlon 402 (a) (3) the product cons1sted 1n'
part of a filthy substance by reason of the presence of -insects, larvae, and
insect and larva parts; and, Section 402 (a) (4), it had been prepared and
packed under insanitary conditions whereby:it:may have become contaminated
-with filth.

DisposiTioN: .May 6, 1949 Pleas of nolo contendere havmg been entered each
defendant was fined $50. IR

14757. Adulteration of jelly fingers. U.S. v. 55 Cases ** (F D G No ,
' 26553. Sample No. 6773-K.) -~ -
LIBEL FI1LED: February 21, 1949 Western D1strlct of New York

ALLEGED SHIPMENT: On or about J: anuary 21 1949, by the Z1on Gandy Industry,
Div. of Zion Industries, Inc., Zion, I11. '

‘PropUcT: 55 cases, each contammg 24 l-pound packages, of jelly ﬁngers at ‘
Buffalo, N. Y ’

LABEL, rN PaRT: “Betty Marie J elly Fmgers o

NATURE OF CHARGE : Adulteratmn, Section 402 (a) ( 3) the product cons1sted in
whole or in part of a flithy substance by reason of the presence of rodent
:excreta, rodent hairs, and wood splinters; and, Section 402 (a) (4), it had
been prepared under insanitary cond1t1ons whereby it ‘may have become con-
tammated with filth.

DisposiTioN : June 28, 1949. Consent decree of condemnatmn and destructlon '

14758. Alleged adulteration of ice cream cupsand‘ cones.’ U. S. v."Maryland
» . Baking Co. and Sara Piem. Defendants filed. motion fer return-of
samples collected during inspection and for suppression of evidence
obtained during such mspectlon' motion granted. Case dismissed on
motion of Government. (F. D. C. No. 24531, Sample Nos. 308—K

310-K, T17-K, 1010—K’)

INFORMATION FILED: April 23, 1948, Northern D1str1ct of Georgia, agamst the
-Maryland Bakmg Co., a partnership, Atlanta, Ga., and Sara, P1em, manager.

_ ATLEGED SHIPMENT On or about Séptember 18 and October 11, 1947 from the
State of Georgia into the States of Tennessee and Florida. . -

LABEL, IN ParT: “Bat-It-All Cake Cups,” “Flavor-lzed Flare TOps Drlpless
Cake Cones,” and “Kreem Kups.”

NATURE oF CHARGE: . Adulteration, Section 402 (a) (3), the product consisted in
part of a filthy substance by reason of the presence of larvae, insects, and
_insect fragments; and, Section 402 (a) (4), it had been prepared and packed
under insanitary conditions whereby it may have become contaminated with
. DispositioN: The defendant having filed a motion for the return.of certain
samples and photographs taken during -an inspection and-for suppression of
the evidence secured during such inspection, the court handed. down, .on
September 29, 1948, the following opinion sustaining the motron :
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- RUSSELL, District Judge: “A criminal information is pending in this Court
~‘naming Maryland : Baking' Company, a partnership, and Sara Piem, an. in-
- ‘dividual, as defendants, in which is charged a violation of the Federal Food
- -and Drug .Act. The partnership and individual have moved the return of
~certain seized property and for the suppression of evidence alleged to have
‘been ‘seized and secured as the result of an unlawful search, A hearing-has
- been had at which oral testimony was received concerning the circumstanées
-of the inspection and seizure.. , e '
' “The material facts are as follows: On- September 23, 1947,.two agents of
~ the Food and ‘Drug Administration went to the plant of the partnership and
-asked to see the manager, who is Miss Piem. She was engaged in a confer-
ence and the-agents thereupon asked for the next in authority and were di-
rected to Mr, Lampe who is the plant superintendent, and thereupon .found
him on another floor of the building. The evidence ig conflicting as to exactly
what conversation was had. Miss Piem is the manager of the plant and
- in’charge of all of its operations, representing the members of the partnership,
who take no part in the management of the business. Lampe is concerned only
with the supervision of the building and the production of the plant, all of
- his authority, with the exception-of the power to discharge employees, being
-exercised under the-over-all supeevision of Miss Piem. Upon the agents meet-
- ing Lampe in the bake room of the plant, they testify that they made their
- official position known and stated that they wished to make an inspection and
that he replied in substance ‘all right’ or ‘go ahead’, and thereafter went
through the plant with them, cooperating in the inspection. Lampe denies
- that any request was. made or any.consent given, and from the evidence the
- Court finds that he gave no consent but merely assumed that the officers had
* the right to inspect and offered no objection. However, under the view the
Court takes of the law, the question of Lampe’s consent is ilmmaterial.
- “After some two-hour inspection, one of the agents went to the office on the
~-lower floor and saw the manager and received certain information as to the
- .destination of the shipments of the plant, after informing her that he had
.-:made:an inspection. ‘The manager stated that she was entitled to the cour-
«i- tesy of being requested. the permission to.enter the plant and asked that this
- be secured. “Two days later, on September 25th, the agents again returned
"~ to the plant and one:stopped by the office to secure permission to enter, but
the other, however, had already entered the plant and begun a continuation
-of the inspection. At a later time, the date being somewhat uncertain, but
. brobably September 28th, a continuation of the inspection was had, but no
express permission was given .or requested of Miss Piem, the manager.
-.*:*“In the course of the inspection, various samples-of the batter and flour and
finished products were secured and pictures made of a portion of the premises.
. #Miss Piem, the manager, had never granted to Lampe, the plant foreman,
- or superintendent, authority to admit anyone to the plant, and permission from -
- her to enter the plant was never formally requested or secured by the agents.
“Under these facts, the question presented is whether the inspection was
- lawfully conducted within the terms of Title 21, U. 8. C. A., Section 374, which
--provides for and regulates such inspections. In the application of the statute
- in this case, we have on the one hand the necessity for not unduly impeding
. the valuable work of the Food and Drug Administration, and on the other
“hand, the maintenance of the legal rights of the defendants. The statute
~. provides: ‘For the purposes of this chapter, officers or employees duly desig-
‘nated by the Administrator, after first making request and obtaining per-
‘mission of the.owner, operator, or custodian thereof, are authorized (1) to
enter, at reasonable times, any factory, warehouse, or establishment in which
food, drugs, devices, or cosmetics are manufactured, processed, packed, or
- held, for introduction into interstate commerce, or are held after such intro-
- duction, or to enter any vehicle being used to transport or hold such food,
drugs, devices or cosmetics in interstate commerce; and (2) to inspect, at
reasonable times, such factory, warehouse, establishment, or vehicle and all
pertinent equipment, finished and. unfinished materials, containers, and Iabel-
ing therein.” Counsel for the defendants, movants, predicates his argument
largely "upon the constitutional prohibition against unreasonable searches
- and seizures. However, as it is concluded that the inspection did not comply
with the terms of the statute, it is unnecessary to consider any constitu-
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.+-tional question. So far as the present case is concerned, the critical words.
- . are that the employees designated by the Administrator ‘after first making
request and obtaining permissiori-of the owner, operator, or custodian thereof,
* . are authorized (1) to enter, at reasonable times ¥ -* * - and (2) to inspect,
- at reasonable times, * * *? It is difficult to conceive how a procedure
- could be any more definitely spelled out than by the language quoted. The
first step must be the making of a request, and there must be obtained the
permission, the formal consent of the owner, the operator, .or custodian of
the factory,etc. Under the evidence:in this case, Miss Piem was the operator
and custodian. -She was present and this was known to the agents.. When
present, she was the proper person of whom to first request-and obtain per-
mission for the inspection, and under .the circumstances was. the only one
authorized to give permission for inspection, the results of which might (and
did) subject her and the partnership, for which she was the -alter ego, to
criminal prosecution. It is recognized that such- beneficial legislation . as
the Federal Food and Drug Act is entitled to a liberal construction to maintain .
- gtandards of health and purity in articles of food and drugs. -However, -the
defendants are entitled to insist upon compliance with the statute.: :
“The strict requirement of Section 374, supra, is emphasized by examination
-of the provisions of the statute as a whole. Thus, in section 373, making
- provision for the inspection of the records of interstate shipments by carriers
and persons receiving food in interstate commerce, they are required merely
_“upon the request of an officer or employee duly designated by the Adminis-
trator’ to permit access to and copying of records showing the movement of
‘such foods, drugs, etc., in interstate commerce. In such an instance the
“statute: provides the ‘permission,’ but further provides that .the evidence
“¢obtained thereby shall not be.used in a criminal prosecution of the.person
from whom obtained.’ - The restriction of conduct:expressed by the:words of
. section 374, 'supra, considered in their ordinary meaning, becemes even more
-_evident when the formal and prohibitory provisions:of the statute contained
~in section 381 (f) of Mitle'21, U. 8. C. A, are considered.  By.this subseetion,
“The refusal to permit entry or:inspection:as. autherized by section-374’ is
. prohibited and the commission of-a:prohibited act-is‘by:section 333 made a mis-
demeanor punishable by imprisonment for mot moré“than one year or a fine
- of not more than $1,000.00, or both such imprisonment and fine, for the first
‘violation, and for not more than three years or a fine of not more than $10,000.00,
or both such imprisonment and fine, upon a second conviction. It therefore
‘becomes readily apparent that the:words ‘owner, operator, or custodian,” must
have a definite and fixed meaning in the statutory scheme of enforcement, for
they thereby become a part of the enforcement:of the statute:by reriminal
. prosecution. ‘It may be that:constitutional questions lurk in the background
of subparagraph (f) of section 331, supra. If.so, they may be reserved for
another day and another case, and in any event, they would not weaken the
. aid given to the determination of the congressional intent as to the nmeaning
of the words ‘owner, operator, of custodian.’ : : .
“It- is clear that Lampe was neither the ‘operator, or custodian’. of -the
plant, and likewise clear that under the circumstances Miss Piem was. Since
- the agents did not comply with the requirements of the statute by first: re-
questing and obtaining permission from her, the inspection was not within the
terms of the statute, and the evidence secured as a result thereof was illegally
secured. In this criminal prosecution she is entitled to assert for herself
- and the partnership she represents, the illegality of the evidence so obtained.
It is undisputed that the several inspections were all a continuation of the
initiatory one of September 23rd, which it is here determined was illegal.
“The motion for ithe suppression of the evidence in this criminal prosecu-
-“tion should be, and the the same hereby is, sustained, and such evidence declared
inadmissible in the trial of the criminal prosecution against the partnership and
- individual defendant. - - : o ‘ el
© “No sufficient identification of the articles seized was presented by the evi-
- dence to support direction that they be returned.” - . =~
- On May 20, 1949, an order of dismissal of the case was entered on the
Government’s motion. o ' .



