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NATURE oF CHARGE: Misbranding, Section 403 (e) (2), the product failed to

bear a label containing an accurate statement of the quantity of the contents

- gince the cans contained less than the labeled 1 pound and 3 ounces; and,

Section 403 (h) (2), the product fell below the standard of fill of contamer for

‘canned tomatoes, and the label failed to bear a statement that the product
fell below the standard.

Further misbranding (portlon of product), Sectlon 403 (h) (1) the product
fell below the standard of quality for canned tomatoes since the drained
weight was less than 50 percent of the weight of water required to fill the
container and the label failed to bear a statement that the product fell below
the standard,

DISPOSITION: February 2, 1953. The shipper, claimant, having consented to
the entry of a decree, judgment of condemnation was entered and the court
ordered that the product be released under bond to be relabeled, under the
supervision of the Food and Drug Administration.

MEAT AND POULTRY

19687. Adulteration and misbranding of horsemeat. U. S. v. Anthony Pepe
(Dubin’s Market). Plea of guilty. Defendant fined $500 and placed on
probation for 1 year. (F. D. C.No. 32757. Sample Nos. 5854-L, 5855-L,,

. 5860-L.) ,

INFORMATION FrtED: December 15, 1952, District of Rhode Island, against
Anthony Pepe, trading as Dubin’s Market, Central Falls, R. L.

ArrecEp VioraTioN: On or about August 17 and 24, 1951, while a quantity of

. horsemeat was being held for sale at Dubin’s Market, after shipment in inter-
state commerce, the defendant caused a -quantity of the horsemeat to be

" displayed in a showcase and sold as beef hamburg, which acts resulted in the
article being adulterated and misbranded. »

NaTure oF CHARGE: Adulteration, Section 402 (b) (2), horsemeat had been
-substituted for beef hamburg, which the article purported and was represented
tobe.

Misbranding, Section 403 (b), the article was offered for sale under the name
of another food, namely, beef hamburg.
_DisposiTIoN: January 6, 1953. The defendant having entered a plea of guilty,
the court fined him $500.and placed him on probation for 1 year.

19688. M1sbrand1ng of horsemeat. U. 8. v. Charles C. Kocmond, Robert Klotz,
: and Matt Klaersch. Pleas of not guilty. Tried to the jury; verdict of
guilty. Fine of $750 and 9 months’ imprisonment against each defend-
ant. Judgment affirmed on appeal to court of appeals. Petition for
certiorari denied by Supreme Court. (F. D, C. No. 30048. Sample No.

_ 59341-K..) -

INFORMATION FILED: July 8, 1951, Northern District of Illinois, against Charles
" C. Kocmond, Robert Klotz, and Matt Klaersch, partners in the partnership of
K & S Dog Food, Oak Park, Ill,, and in the partnership of the Metropohtan
D1str1but1ng Co., Oak Park, Il

_Ar1EcEDp VioLAaTION: On or about July 5, 1950 while a number -of barrels of

~horsemeat were being held for sale by the defendants at Oak Park, I11., after
shipment in_ interstate commerce, the defendants caused a quantity of thig
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horsemeat to be repacked into barrels and relabeled and sold, which acts
" resulted in the article being misbranded. - : T

NATURE OF CHARGE: Misbranding, Section 403 (a), the label designations
“Chucks,” “Shanks,” and “Lake Shanks,” which appeared on the barrels into
which the article was repacked, were false and misleading since the desig-
natidns_ represented and suggested that the article was beef, whereas the
article was not beef but was horsemeat. '

Further misbranding, Section 403 (e) (1), the repacked article failed to
bear a label containing the name and place of business of the manufacturer,

" packer, or distributor; and, Section 403 (i) (1), the label of the repacked
article failed to bear the common or usual name of the article, namely,

- horsemeat. : ' : :

DisposITioN : The defendants having entered pleas of not guilty, the case came.
on for trial before the court and jury on June 12, 1952, The trial was con-
cluded on June 18, 1952, after which the jury returned-a verdict of guilty.
On June 24, 1952, the court fined each defendant $750 and sentenced each to
serve 9 months in prison. A meotion to set aside the verdict of the jury and for
a new trial was made ofi behalf of the defendants but was denied. An appeal
was taken to the United States Court of Appeals for the Seventh Circuit,
and on December 23, 1952, the following opinion was handed down by that
court: - - . ' R ‘

. LINDLEY, Circuit Judge: “On July 2, 1951, the United States Attorney filed a
criminal information charging that the defendants Charles C. Kocmond, Matt
Klaersch and Robert Klotz, doing business as partners under the trade-names
‘K.& S Dog Food’ and ‘Metropolitan Distributing Company,” with violation of 21
T. S. C. Sections 331 (k), 343 (a), (e) (1), (i) (1), in that they had sold and
delivered horse meat without complying with the labeling requirements of the

" respective sections of the statute mentioned. A jury trial resulted in a verdict
of guilty and judgment imposing a fine upon defendants and committing each -
of them to the custody of the Attorney General of the United States for a period
of nine months. In their appeal defendants contend that they did not misbrand
the commodity or otherwise violate the pertinent provisions of the statute.

“The parties stipulated that defendants, between June 22 and June 27, 1850,
received substantial quantities of horse meat shipped in barrels in interstate
commerce from Jamestown, North Dakota, by the Jamestown Packing Com-

‘pany, consighed to the partnerships in Oak Park, Illinois; that at the time of
shipment and delivery and while the meat was held for sale by defendants,

_the barrels were labeled on their burlap covers: ‘Jamestown Packing Company
Boneless Horse Meat’; that a green label was attached to the side of each
barrel reading ‘Domestic Horse Meat or Horse Meat Produets,” and that there
were stenciled on the side of each in green ink the words ‘Horse Meat.’ )

“This stipulation was supplemented by parol evidence which, in its aspects
most favorable to the government, shows that when an inspector for the Food
and Drug Administration, in the performance of his official duties, visited

‘defendants at their place of business, he saw them removing the meat from the
barrels, labeled as aforesaid, cutting from the meat the federal stamps showing
inspection-of horse meat and placing the merchandise in other barrels bearing
no indication that the contents were horse meat. At the same time, defendants’
employee was scraping the words ‘horse meat’ from the barrels. Five barrels

‘then in defendants’ cooler and certain others were, defendants reported, ‘a
portion of an order for horse meat received from the Lake County Packing

- . Company of Lake Zurich, Illinois. These containers, when packed and ready
for delivery, bore no notice that they contained horse meat, but the weords
‘chucks’ and ‘chunks’ were placed on them and were the only labels on them
when they were taken from defendants’ place of business to the purchasér’s

- packing ‘plant. Three witnesses testified that chucks and chunks, in:.the

-absence of other explanation, are commonly known asbeef. . .- = ..,

“At the time when the packing company purchased this meat, its repre-
sentatives requested of defendants that, before the commodity was delivered,
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it be trimmed and repacked. 'The invoice price of the meat had been ‘paid-on
.the date the inspector first visited defendants’ place of business. .: The next day
‘the packing company picked up the merchandise, repacked in barrels bearing
mo labels, as we have seen, other than those of chueks and ‘chunks,’ and took
it to its place of business in Lake Zurich. When, shortly later, the inspector
"visited the packing company plant, he found there ten barrels containing horse
meat hearing no labels other than those of ‘chucks’ and ‘chunks,” six of which
‘he identified as part of those he had seen at defendants’ plant and Wh1ch ‘they
‘had told him, had been sold to the packing company. -

“Section 331 (k) Title 21 U. 8, C. forhids “The alteration, mutﬂatmn destruc-
tion, obliteration, or removal of the whole or any part of the labeling of, or
the doing of any other act with respect to, a food, drug, device, or cosmetic, if
‘such act is done while such article is held for sale (whether or not the first
sale) after shipment in interstate commerce and results in such article being
adulterated or misbranded.” It is not disputed that defendants did alter, muti-
late and destroy all of the labels on the barrels indicating in any way that the
content was horse meat, but, say defendants, they did not violate this section
“because their acts in this respect did not occur while the articles were held for
sale. In other words, they insist that, inasmuch as the merchandise had previ-
ously been sold to the Lake County Packing Company and had been paid for,
the title to the property had passed to the purchaser so that defendants no
Tonger ‘held it for sale.’” However, we are not concerned here with the niceties
of the mechanics governing the completion of sales of persondl property. We
are concerned with whether or not defendants, whether they were then the
:owners of the merchandise or not, did remove the labels while the goods were
still held for sale. There is no contention that the packing company purchased
‘the merchandise for its own consumption. It may well be that defendants had
transferred their title to the packing company, but they had agreed that, as:a
-part of the contract, they would unpack the barrels, cut off the horse meat
inspection stamps and repack the merchandise in unlabeled barrels. ‘Whether
it was the packing company’s request or the defendants’ own suggestion that the
labels denotmg the true contents should be removed is wholly immaterial. | The
‘telling fact is that defendants removed the labels before the goods had reached
‘the ultimate consumer.

“It matters not whether the Lake County PackmO' Company Was defrauded
.or deceived, for the statutory requirement is that at the time the merchandise
‘reaches the ultlmate consumer it shall be so labeled as.to indicate its true con-
tents See United States v. Sullivan, 332 TU. 8. 689, Where the court sald' o

But the language used by Congress broadly and unqualifiedly prohibits nis-
branding articles held for sale after shipment in interstate commerce, with-
out regard to how long after the shipment the misbranding occurred, how:
many intrastate sales had intervened, or who had received the articles at
the end of the interstate shipment. * * * The words of paragraph (k)
©:“while such article’is held for sale after shipment in interstate commerce” ap-
parently were designed * * * to-extend the Act's coverage to every
. article that had gone through 1nterstate commerce untll it finally reached_.
" the ultimate consumer. ‘

The purpose is to inform and protect the ultimate consumer. Umted States V.
«Dotterweich, 820 U. 8. 277, 283 (1943) ; Arner Co. v. United States; 142 F. 24
‘730 (CA-1) (1944), cert. den. 323 U. 8. 730 (1944). That Congress had such
:an intention is shown by H. R. Rep. No. 807 80th Cong., 1st Sess. pp. 8, 5 (1947),
‘where the committee stated that the purpose was that ‘the mtegmty of the
products be preserved so far as possﬂole, up to the tlme of purchase by the
:ultimate consumer.’ .
“Defendants have urged in their briefs that barrels are not packages within
the meaning of Section 343 (e) of the Federal Food, Drug, and Cosmetic Act,
vbut on oral argument their counsel indicated that he had not too much conﬁ- :
dence in the soundness of this argument.. We think the contention is without
‘merit. The common definition of a package is any container in which goods are
ipacked, .such as a box, case, barrel.or c¢rate. - See Webster’s New .International
Dictionary, 2nd Edition. We find no implication in the Act-that the Congress
.intended to use the word with any connotation other than its commonly ac-.
éepted meaning,. The numerous administrative 1nterpretat1ons ‘of the statute-
to. the same effect are entitled to .great weight, inasmuch as ‘they have per-
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sisted for years without congressional interferehce. Norwegian Nitrogen €o.V.
United States, 288 U. 8. 294, 315; White v. Winchester Country €lud, 315 U, S.
82, 41 Skidmore v. Swift ¢ Co., 323 U. 8. 134, 140. "So toe, in Strong, Cobb &
Co. v. United States, 103 F. 2d 671, 674 (CA-6), the court held that a drum
‘holding some 17,000 medicinal tablets was, within the statute, a package. :
“We think elimination of the labels and permitting the repacked unlabeled
~ barrels to go out containing horse meat were entirely sufficient to sustain the
verdict and’ judgment. However, we are also of the opinion that, under the
evidence submitted by the government, placing the words ‘chucks’ and ‘chunks’
-on the repaeked barrels was entirely misleading. The government’s evidence
-is that, unless otherwise limited, the ordinary significance of these words is
‘that they are beef products.- After the packing company received actual
custody of the barrels, no subsequent consumer purchaser would have any
“warning that the barrels contained horse meat but would know only that they
contained ‘chucks’ and ‘chunks,’ which commenly mean beef. .
“There is some controversy as to whether defendants removed all the in-
-gpection stamps indicating that the contents were horse meat. The defendants
‘insist that they did not remove all such stamps before repacking, but the evi-
dence of the government is to the effect that defendants. were §€en removing
the stamps from every piece of meat upon which they appeared. Bearing in
-mind that we must accept the evidence in its phases most favorable to the gov-
ernment, we can not say that the jury was not justified in believing that all
such informative stamps were being removed. United. States v. Momnarch
- Distributing Oo., 116 F. 2d 11, 13 (CA-T), cert. den, 312 TU. 8. 695. -
«“Defendants seem to insist that they acted in good faith and did not deceive
their purchaser. Such a contention, of course, is beside the peint, for the
purpose of the statute is to prohibit commerece in misbranded articles. The
good intent of the one who misbrands:is of no avail. - Every person respon-
sible for the commission of the prohibited acts is guilty of the offense defined,
irrespective of his intent. Unifed States v. Dotterweich, 320 U. 8. 277; United
- States v. Parfait Powder Puff Co., 163 F. 2d 1608 (CA-T), cert. den. 332 U. 8.
851 ; United States v. Greenbaum, 138 F. 24 437 (CA-3). : :
«Inasmuch as the sentence of the eourt was within the limits prescribed by
the law, in the absence of procedural error, the judgment must be and is
‘affirmed.” '

A petition for rehearing was filed with the Court of Appeals for the Seventh
Circuit and was denied on January 9, 1953. The defendants then filed a peti-
tion for a writ of certiorari with the United States Supreme Court, and this
petition was denied on April 6, 1953.

19689. Adulteration of dressed poultry. U. S.v. Lee-Al Poultry. Plea of nolo
contendere. Fine, $500. (F. D. C. No. 33840. Sample No. 26330-L.)

INFORMATION FrIrLED: December 23, 1952, Eastern District of Pennsylvania,
-against Lee-Al Poultry, a partnership, Philadqlphia, Pa. _ .

ATLEGED SHIPMENT: On or about July 11, 1952, from the State of Pennsylvania
into the State of New Jersey. _

NaTURE OF CHARGE: Adulteration, Section 402 (a) (3), the article consisted in
part of a decomposed substance by reason of the presence of rotten poultry;
-and, Section 402 (a) (5), the article was in part the product of a diseased
_animal, namely, diseased poultry. : _

' DrsposITioN: May 20, 1953. A plea of nolo contendere having been entered, the

“court fined the defendant $500. - ' '

19’690, Adulteration of dressed poultry. U. S. v. Spaulding & Sens, Inc. Plea of

guilty. Fine, $300. (F.D. C. No. 32803, Sample Nos. 24367-L, 24375-L.) .

INFORMATION: FILED: November 20, 1952, District of Massachusetts, against
Spaulding & Sons, Inc, Billerica, Mass. , ‘ o .
ArrmeEp SHIPMENT: On or about August 9 and 23, 1951, from the State of
~Massachusetts into. the State of New York. '



