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BEVERAGES AND BEVERAGE MATERIALS*
21301. Adulteration and misbranding of distilled spirits. U. S. v. 1,800.2625 Wine

Gallons * * *. Government’s motion for summary judgment granted.
Decree of condemnation. (F. D. C. No. 35372. _ Sample No. 82091-L.)

TmmEL FrEp: August 7, 1958, Western District -of Missouri; amended libel

filed on or about October 6, 1953.

ATLEGED SHIPMENT: Prior to Juiy 13,1951, —by various shippers from outside
t_he State of Missouri. , : .

- PropUCT : ~ 1,800.2625 wine gallons of distilled spirits at Kdnsas City, Mo.  The
products co_nsisted of whisky, rum,  gin, brandy, and liqueurs packaged in
bottles. Some of the bottles had illegible labels, and some had no labels. The
products had been involved in a flood which occurred at Kansas City, Mo,

~ and had been submerged in flood waters. I o

NATURE oF CHARGE: Adulteration, Section 402 (a) (4), the articles had been
held under insanitary conditions whereby they may have become contaminated
with filth.

Misbranding, Section 403 (e) (1) and (2), some of the bottles of the articles
failed to bear a label containing the name and place of business of the man-
ufacturer, packer, or distributor, and an ‘accurate statement of the quantity
of the contents; and, Section 403 (i) (1), some of the labels of the articles
failed to bear the common or usual names of the articles.

The articles were adulterated and misbranded while held for sale after ship-
ment in interstate commerce. : :

DisposITION : John Patrick Goulding filed an answer claiming that the dis-
tilled spirits were not held for sale or offered for sale after July 13, 1951, and

~ that, therefore, the Federal Food, Drug, and Cosmetic Act was not applicable
to the distilled spirits. Interrogatories were served by the Government and
the claimant upon each other and subsequently were answered. The Gov-
ernment then filed a motion for summary judgment, and on January 11, 1954,
"after consideration of the briefs of counsel, the court handed down the follow-
ing opinion sustaining the Government’s motion:

Ripex, District Judge: “When the catastrophic flood of July 13, 1951, de-
scended on Kansas City, Missouri, claimant herein, John Patrick Goulding,
was the owner of 2613.60 wine gallons of wine and champagne; and 1,800.2625
wine gallons of distilled spirits which were then stored and held for sale in the
Last Chance Tavern and Shawnee Club, both of which places were enguifed
by that deluge. Federal Retail Liquor Dealer’s Special Tax Stamps had been
issued, covering each of said premises. At approximately 11:00 A. M., on
the above date, the aforesaid wines and distilled spirits were inundated by im-
pure and unsanitary flood waters so that they were ‘held (for several days)

_under unsanitary conditions whereby (they) may have become contaminated
_with filth, or whereby (they) may have been rendered injurious to health,’
within the ambit of Section 402 of the Federal Food, Drug and Cosmetic Act.
(T.21, U. 8. 0. A, 842 [402] (a) (4).) Sometime after the flood waters sub-
sided, claimant, after having the cases and bottles containing the wine and
distilled spirits washed with water from a hose, had them removed to resi-
dences located at 3437 Coleman Road and 3328 Karnes Boulevard, in Kansas
Qity, Missouri. Tax stamps and other ingignia on the bottles containing
such liquors, had, as a consequence of the flood and washing, supra, become
mutilated, torn and separated from the bottles, so that they were either
wholly or partially misbranded within the meaning of Section 403 of the Act.
Thereafter, claimant had the aforesaid wine delivered to the Mid-Continent

*See also No. 21339.
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' Distributing Company, Inc., in Kansas City, MISSOUI'I, where it was re-bottled,
- “re-labeled .and new stamps affixed thereto for the purpose of offering it for’
" sale. Later, said wine was held and offered for sale at 1921 Main Street, in
- Kansas City, Missouri. The distilled spirits remained at - the aforesaid
"'places on Coleman Road and Karnes Boulevard.

“o“April 8; 1953, the instant libel action was filed, seeking to condemn and
- forfeit both the wine and distilled spirits, in that the floor stock tax imposed
- thereon by the Internal Revenue Act of 1951, had not been paid, the Govern-

‘ment ‘contending that both the wine and d1st111ed spirits were then subject
- to the tax, being held for resale, and failure to pay such tax was an attempt
* to defraud the United States. Cf Title 26, U. 8. C. A., 3321, 8116, 3723, 2800,

3030 and 3195, as amended by Revenue Act of 1951. By stlpulatlon of the

- parties, dated the same day, the Court entered an order whereby the wine

-aforesaid was declared forfeited and ordered destroyed The distilled spirits
- were ordered returned to claimant. The premise of such order being that
- “the wine in question had, in fact, been offered for sale, without first having

the floor stock tax paid thereon whereas the dlstllled spirits had not been

s0 offered on or after November 1, 1951.
© + “Before delivery of said distilled spirits to.claimant was effected, an amended
" 'libel was filed, upon complaint of the Food and Drug Admmlstratlon seeking
- order of condemnatmn and forfeiture of the distilled spirits, pursuant to

section 304 (a) of the Federal Food, Drug-and Cosmetic Act, under claim
" of adulteration and misbranding, W1th1n the meaning of Sectlons 402 (a) (4)
and 403 (a) of the Act, as aforesaid. (21 U.8.C. A, 384 (@) ; 342 (@) (4):

343 (a).)

“The matters now before the Court are: (1) clalmant’s contention, raised
" by amended answer to the amended complaint, that from and after J uly 13,

11951, the distilled spirits in question were not held for sale, or offered for

sale, by claimant, or any other person, but were stored at ,h1s own residence

- for safe keeping and for no other purpose’; hence claimant. says the above

sections of the Federal Food, Drug and Cosmetic Act are not applicable to
his distilled spirits and no elalm is established under the agreed facts which
would permit the granting of any relief as here prayed and (2) plaintiff’s

-motion for summary judgment. As to the latter, it is conceded that, no facts
"~ beéing in dispute between the parties, if plaintiff’s contention, supra, is not
. sugtained, then the latter motion should be granted. Accordingly, the parties

are in agreement that a disposition of the above matters wholly depends upon
a determination of whether ‘the distilled spirits mentioned in (the amended
iibel) were held for sale while, or after having become, adulterated or mis-
branded * * * notwithstanding that on the date of seizure such spirits
may have been held under unsanitary conditions whereby it may have become
contaminated with filth,’ and ‘some of the labels, stamps and other insignia
on the bottles containing the distilled spirits were lost, soiled,. dirty, torn
.and misshapen, which would require relabeling, if they were to again be offered
for sale .
*‘This is a horse that is easily curried” When the flood waters submerged
claimant’s taverns and the liquor in question wasg inundated, there can be no
question but that the distilled spirits were then ‘held for sale.” Claimant’s
assertion to the contrary cannot be sustained. It is claimant’s theory.that
because the aforesaid taverns were closed ‘about 9: 00 A. M, on July 13, 1951,
and that no sales or offers of sale of the distilled spirits in question were
made or attempted after that date, to January 23, 1953, the date of the seizure

-~ thereof by the Alcohol Tax Unit, it is conclusively’ estabhshed that the adulter-

ation and misbranding here claimed did not and could not have occurred at

. any time while such spiritous liquor ‘was held for sale.” Therefore, claimant

says, the subject-matter of the instant libel is not within the purview of the
foregoing sections of the Federal Food, Drug and Cosmetic Act, and this Court

- has no jurisdiction to declare a forfelture thereof.
-“When claimant’s taverns were closed, there is no contentmn made that
. claimant then intended voluntarily to cease business, abandon the spiritous

. liquor in question, or that he then determined to thereafter hold the same
- for personal consumption. The taverns were closed because of the imminence
* of their subjection to flood-waters. The inference is that if those premises and

the liguor were not subjected to flood-waters the ‘taverns would be reopened
and the liquor in question sold in the usual course of busmess Fedéral Re-
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tailer Liquor Tax Stamps were then outstanding covering the premises in
question. At all times while the liquor remained at such premises, it was
‘held’ at a place where it could be legally sold, but for its adulteration and
‘misbranding. How long the distilled spirits in question remained at those
locations after the flood subsided is not clearly established. However, from

the widespread devastation of that national calamity, the Court can take:

- judicial notice that it was several days after subgsidation of the flood before
" there was any appreciable evacuation of goods from the area of destruction.

From the agreed statement of facts, the only conclusion to be reached is that.

from the time the flood-waters descended until the liquor was removed ‘from:
~ the above premises they became and were adulterated and misbranded within
the meaning of the Federal Food, Drug and Cosmetic Act, supra, while being
‘held for sale”’ The removal of such liguor from the premises where it was.so
. held, after its adulteration and misbranding, did not withdraw such ligquor
from the ambit of that Act. “The purpose of the Act is to safeguard the con-
sumer by applying its requirements to articles from the moment of their intro-
duction into interstate commerce, all the way to the moment of their delivery
to the ultimate consumer, and the act:embraces misbranding. (and adultera-
tion) while held for sale after shipment in interstate commerce.” United States
v. } Devices, etc, (0. A. 10) 176 F. (2d) 652. Hence, the moment adulteration
or misbranding occurs of an article which is subject to the Federal Food, Drug
and Cosmetic Act, the Act becomes applicable thereto, to the end that the
declared purpose of the Act be carried out, that is, that the ultimate consumer
be thereafter protected therefrom.” We believe such protection is afforded,
whether the article is thereafter sold or given away. When adulteration or
misbranding occurs within the meaning of the Act, then an article is imme--
diately subject to forfeiture, and we do not believe that there can be any
. further or subsequent movement of the article on its way to an ultimate con-
sumer, that would not be in violation of the Act. Cf. United States v. Sullivan,.
832 U. 8. 689; Berger v. United States, 200 F. (2d) 818; United.-States v.
Kocmond, 200 F. (2d) 370. Section 301 (c) makes it unlawful to effect ‘the
delivery or proffered delivery’ of an article that has become ‘adulterated or
misbranded’ within the meaning of the Act, whether ‘for pay or otherwise.”
Hence, it is not the holding for sale of an article subsequent to adulteration or
misbranding that gives rise to the right of the Government to have a forfeiture
thereof declared under Section 304 (a) of the Act. (21 U. §. C. A. 334 (a).)
It is the fact of adulteration or misbranding of the article ‘while held for
. sale (whether or not the first sale) after shipment in interstate commerce.”
Clearly, under the agreed and undisputed facts, the intoxicating liquor in
question became adulterated and misbranded ‘while held for sale.
“Plaintiff’s motion for summary judgment is by the Court sustained. Counsel
prepare judgment entry accordingly. IT IS SO ORDERED.” :

Pursuant to the above opinion, the court, on January 18, 1954, entered a '

decree of condemnation against the distilled spirits and ordered that they be
released under bond to be brought into compliance with the law. On February
19, 1954, the court entered an order for their destruction. ‘

21302. Adulteration of green coffee, U. S.v. 249 Bags, etc. (F. D. C. No. 36391.
' Sample No. 75350-L.) . .

LiserL FrLep: February 15, 1954, Eastern District of Virginia.
ALLEGED SHIPMENT : From a foreign country, prior to February 1944.

PRODUCT : ‘Gre’en Coffee. 249 bags, each containing 132 pounds, and 1 bag con-
" taining 66 pounds at Norfolk, Va., in possession of Southgate Storage Co., Inc.

NATURE OF CHAREE : Adulteration', Section 402 (a) (3), the article consisted in

whole or in part of a filthy substance by reason of the presence of rodent’

" excreta ; and, Section 402 (a) (4), the article had been held under insanitary
~ conditions whereby it may have become contaminated with filth. The article
was adulterated while held for sale after shipment in interstate commerce.



