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CHARGE: 402 (a) (8)—contained insect parts and -rodent ”hairs;and', 402 (a)
(4)-~prepared under insanitary conditions. "

DisposITION : 3-24-55. Default—destruction.

DAIRY PRODUCTS
BUTTER

22310. Butter. (F. D. C. No. 85096, §. Nos. 28-570 L, 24-547 L, 37-933 L.)

IﬁFORMATION Frep: T7-2-58, S. Dist. N. Y., against H. Wool & Sons, Inc., New
York, N. Y., and Herbert Wool, general manager.

ALIEGED VIOLATION: Between 8-7-52 and 9-11-52, the defendants caused a
number of packages of butter labeled in part “1 Lb. Net” to be delivered for
introduction into interstate commerce by delivery to vessels engaged solely
in interstate and foreign commerce (counts 1 and 2) ; and, on 9-23-52, while
a quantity of butter was being held for sale after shipment in interstate com-
merce, the defendants caused such butter to be repackaged into cartons labeled
in part “One Pound Net Weight” (count 3).

RESULTS OF INVESTIGATION : An examination revealed that the packages and
cgu:tons referred to above were short weight. '

CHARGE: " 403 “(e) (2)—the labél§-'of ‘the butter, delivered and held for sale
as described above, failed to bear an accurate statement of the quantity of
contents. '

PrEAa: Not guilty. ‘ v -

‘DisposiTioN: This case came to trial before a jury on 10-23-53. The Jjury
returned, on 10-27-53, a verdict of not guilty as to counts 1 and 2 and guilty
ag to count 3. On 10-30-53, the corporation and the individual were each fined
$1,000 and the individual was sentenced to prison for 6 months. A notice of
appeal was filed by the defendants, and on 7-27-54, the United States Court

of Appeals for the Second Circuit handed down the following opinion, affirming

the judgment of conviction:

HAaRLAN, Circuit Judge: “H, Wool & Sons, Inc., 4 wholesale seller of dairy
products, and Herbert Wool, the :‘Corperation’s Secretary, who was one of its
prineipal ewners.and active in the'management of its affairs, have been found
guilty by a jury of violating § 331 (k) of Title 21 of the United-States Code, 21
U. 8. C. A, § 331 (k),’ which, among other things, prohibits the doing of any act
with respect to an article of food held for sale after shipment in interstate
commerce which results in misbranding, as defined in § 343 (e) (2).> Section
333 (a),21 U. 8. C. A. § 333 (a), makes violation of § 331 a misdemeanor.?

“The food involved was butter, alleged to have been received by Wool Inc.,
after it had been in interstate commerce. The act of the defendants asserted

14¢ 831. Prohibited acts
'.l?hg f‘ollowing acts and the causing thereof are hereby prohibited :

k) The alteration * * * or the doing of.any other act with respect to, a -

food * * * if such act is done while such article is held for sale (whether or not the first
sale) after shipment in interstate commerce and results in such article being * * *
misbranded.” )

2«8 843, Misbranded food

. A food shall be deemed misbranded—

(a) If its labeling is false or misleading in any particular. * * * (e) If in package
form unless it bears a label containing * * * (2) an accurate statement of the quantity
of the contents in terms of weight, measure, or numerical count: Provided, That under

- clause (2) of this paragraph reasonable variations shall be permitted, and exemptions as
to small: packages shall be established, by regulations preseribed by the Secretary.”

o .342333, Penaltieg '+ * » - ¢ o o :

(a) Any person who violates any of the provisions of section 831 shall be guilty of a

misdemeanor and shall on conviction thereof be subjeet to imprisonment for not more

than one year, or a. fine of not than $1,000, or both such imprisonment and fine * * ».»
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to have resulted in mlsbrandlng was the repackmg of some of thlS butter on or
_-about September 23,1952, in cartons labeled mpart

One Pound ~
Net Weight
Lily

. Brand
Creamery Butter

whereas the Government claims the butter in such packages welo'hed less than
a pound.

“The conviction of the defendants was on.the third Count of an: 1nformat1on
whiéh in the first two Counts charged the defendants with deliveries on two

-different dates of underweight butter for introduction into interstate commerce,

also in violation of the Statutes just referred to.: The jury acquitted on the

- first two Counts.

“Atthe trial the Government mtroduced ev1dence, wh1ch 1ndeed Was not dlS-
puted, that shortly before September 23, 1952, Wool Ine.; had obtained a ship-

- ment-of butter from Zenith-Godley Company, which in: turn had received the

. butter in interstate commerce from an Iowa concern, and that a substantial
" amount of this butter was on the Wool premises when the alleged repacking

“oecurred on September 23, 1952. Nor was it seriously disputed that 19 of the.

20 supposedly one-pound cartons of repackaged butter examined that ‘day on the

Wool premises by the Government inspectors were underweight.
“The only factual issues under the third Count of the information which were

" really open to dlspute related to (1) whether the butter in the 19 shortwelght

cartons had been in interstate commerce, (2) whéther the defendants had

;. knowledge that.such was the case, and (3) whether they knew that such cartons

were underwe1ght As to the last point, the trial Judge thought—and we must

Csay With every justification—that "defendants’ counsel had conceded in his

summation that the cartons were underweight. However, since it may be
argued, as it now apparently is, that the statements of defense counsel in this
respect related to the charges under the first two Counts of the information, we

i _shall ‘assume that no such-concession wag intended as to the third Count.’

“The appellants’ contentions as to the absence of evidehce that the déefendants

':‘;_,had knowledge of the out of state.origin of:any of the.butter. on the Wool

premises or of the fact that the repackaged butter was underweight may. be
quickly disposed of. Both the wording of § 831 (k) and the cases. show that

it ‘was not incumbent on the Government to prove that the defendants knew
', 'that the butter contained in:the underwewht cartons ‘had been:in interstate

commerce. See United States v. Dotterweich, 320.U. .8, 277, 280-281 (1943) ;
United States v. Tannuzzo, 174 ¥, 24 177, 180 (24 Cir. 1949) As to this

+ issue, thetrial Court charged the- Jury that ‘the law provides that if it [the

butter] is brought into the state and it is misbranded here, that is a violation.’

- And further ‘that if this butter came from out of the state and was misbranded,

- that is a'violatien of the law ‘and comes within the charge ‘of the third count
- in this case.’ This-was a correct statement of the law. Nor Was it necessary
+ to prove that the: defendants knew that the 19 cartons, or any of them, were

-underweight. See United States V. Balint, 258 U. S. 250 (1922) ; Umted States

v. Dotterweich, supra.
© “The next. questmn is Whether, as -the appellants contend, the ‘evidence as

to the shortweight butter hang been in interstate commerce was insufficient .

to take the case to the jury. We think it was not. As we have already
noted, there was no dispute that there was on the Wool premises at the time
a substantial amount of Zenith-Godley butter; and that this butter had been

* in interstate commerce before reaching the premises of the defendant corpora-

.tion. S0, in essence, theé question was whether the defendants’ underweight -

butter was Zemth—Godley butter. As to this, we have the following testimony
from Inspector Ledder given on his direct exammatmn by Government counsel :

~‘Q. Inspector Ledder, did you at any time- during that day [September 23,

19521 have a conversation with Mr." Wool [the individual defendant] as to
the source of the butter? A. I did. I asked Mr. Herbert Wool where the
butter that was being printed at the time we were there came from, .and he
told me that he had purchased it from Zenith Godley Company, in New York,

5 and had received it from Zemth Godley s truck the day before
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~ “This testimony was not specifically denied by the defendant Wool when
.-he took the stand, and when there is added to it the testimony of Ledder as
" to what he observed, and'that of Inspector North, although perhaps less per-
suasive than that of Ledder, we are left with no doubt but that the évidence
on this vital issue was ample both to require submission of the case to the
jury and to sustain its verdict. - . oo _ o
. “It is next contended that reversal is required, particularly as to the defend-
-ant Herbert Wool, because of the Government’s cross-examination of two of N
the character witnesses offered by Herbert Wool. Three such witnesses were
called, Sofoul, Spero, and Ludwig. Sofoul and Ludwig were asked by the
prosecuting attorney whether they had heard ‘that .the defendants on seven
different occasions between Qctober 9, 1946, and September 16, 1952, had paid
departmental fines to the New York City Department of Weights and Measures
for being in possession of shortweight butter. In some of the queéstions the
Corporation and the individual defendent were coupled together, e. g., ‘Q. Did
you hear that in [sic] January 24, 1947, the defendant corporation and the
person in charge, Herbert Wool, paid a fine to the City of New York for short-
weight butter in the amount of $67% - In others the corporation alone was
referred to, e. g.,‘Q. Or did you hear that in [sic] May 27, 1948, the defendant
corporation paid a departmental fine to the City of New York for shortweight
butter, for $500?” And in others, the defendant Herbert Wool alone was men-
tioned, e. g., ‘Q. Have you heard in the community that on October 9, 1946,
Mr. Wool paid a fine to the New York City Department of Weights and Meas-
ures of $275 for being in possession of shortweight butter? Sofoul testified
that he had not heard of any such episodes. Ludwig testified that he had
heard that the individual defendant had paid such fines on several occasions.
- No such questions were asked of Spero. : _ '
“The primary attack on this cross-examination is that it implied, contrary.
“to the facts, that the defendant Herbert Wool had paid such fines in his in-
dividual capacity, it being conceded that the corporaiion had paid fines of this
character, and that the trial Court should not have allowed the examination to
pbroceed without first inquiring into the facts. The secondary attack is that
this cross-examination was permitted with too much specificity. v
“As pointed out by Mr. Justice Jackson in Michelson v. United States, 335
U. 8. 469 (1948), the procedure as to character evidence in criminal cases is
in many respects an anomaly in the law of evidence, and courts should be on
the alert to see that the practice is not abused. We may also add that it is
incumbent on prosecuting attorneys to be scrupulous in not stepping out of
bounds on this sort of cross examination. However, in the circumstances of
the present case, we are satisfied that the prosecutor’s mistake in attributing,
at least by implication, to Herbert Wool personally these departmental in-
fractions, and the Court’s failure to make a preliminary inquiry as to the facts,
can by no stretch be deemed to rise to the level of prejudicial error. There
is not the slightest indication that the prosecuting attorney was acting other-
wise than in good faith in putting the questions he did. And at most his error.
was a technical one. The dividing line between Herbert Wool and the Corpora-
tion was at best a shadowy one. The Company was a family owned enterprise,
Wool and his younger brother each owning 24149, of the stock, and their father,
who was inactive, owning 519. Wool’s testimony makes it quite apparent
that he was the dominating factor in the enterprise and that he was intimately
concerned in its affairs. As to the departmental fines Wool testified: ‘Q. You
-testified that you as an individual never paid certain fines to the City; is that
right? A. I don’t remember paying them, sir. I may have paid them for the
corporation, but not individually. Q. Well, what is your memory on that, as
far as the corporation is concerned. A. Well, I remember we paid a fine, a
few fines, but that is for the corporation, not individually’ When the charac-’
ter witness Ludwig was asked whether he had heard that Herbert Wool had
paid any such fines, he said that he had, and counsel for the defendants did
not even think it worthwhile on redirect examination to attempt to get the
witness to differentiate between the Corporation and the individual defendant,
“Moreover, at the request of defense counsel, the trial Court instrueted the
Jury to ‘disregard the testimony with reference to certain other fines paid by
_the company or the defendant personally, the individual defendant. Youw
should not consider that as having any bearing upon the facts in this case”’
And again during the defense summation the Court instructed the jury: ‘That
379593—56——2 : , ‘
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testimony was stricken out. We regard as of no substance the appellants’

contention that the Court referred to ‘the testimony’ rather than the prosecu-

tion’s questioning as to such fines. Indeed that was the very language in

which the defense request was framed. Moreover, the defense had requested

merely that ‘this testimony’ should be disregarded as to the individual de-
 fendant, but the Court struck it out for all purposes.

-“We find no prejudicial error in the Government’s interrogation of the de-
fense character witnesses.

“Nor do we find error in the specificity with which the prosecution’s ques-
tions as to the departmental fines were put. The questions asked of the wit-
ness Ludwig were in the conventional general form. Those put to the witness
.Sofoul, all of which elicited negative answers; were within the.bounds-held
proper in Michelson, supre. Moreover, even under the go-called Illinois Rule,
which Michelson declined to follow, the questions to Sofoul. would. not be
improper since they related to infractions similar in nature to those for which
-the defendants were on trial. See Michelson supra, footnote 4 at pages 473-474.

“The remaining points raised by the appellants which relate to their being
suspect of having mixed oleomargarine with butter; to the use by some of the
Government witnesses of their investigation notes as an aid in testifying; to
the proffer of certain affidavits in connection with the testimony of two wit-
nesses who were called on transactions involved in the charges under the first
and second Counts of the information, on which the defendants were acquitted ;
to the examination of Inspector North; and to the prosecution’s summation,
we deem all too trivial to warrant discussion. The defendants had a fair

trial, and in our opinion the jury’s verdict could hardly have been otherwise.
“Affirmed.” : ‘

22311. Butter. (F.D. C.No.37234. 8. Nos.58-758 L, 65-989 L..)

INFORMATION FriED: 8-18-55, Dist: Nebr.,'-iag_;a;igg_stgiifairmont; Foods. Co., a cor-
poration, Omaha, Nebr. N

SHIPPED: 8-6-54, from Nebraska into Illinois.

" CHARGE: 402 (a) (3)—_—contained a decomposed substance by reasoﬁ of the use
of decomposed cream in the manufacture of the article.

Prea: Nolo contendere.
DisposiTION: 5-26-55. $250 fine, plus costs.

CHEESE

22312. Cheddar cheese. (F.D. C. No.37233. 8. No. 88—040 L.)

INDICTMENT RETURNED ; 5-3-55, 8. Dist. 111., against Louis Alleman, t/a Aledo
Cheese Co., Aledo, Ill. :
SHippED: 9-17-54, from Illinois to Pennsylvania.

LABEL IN ParT: (Carton) “Illinois Cheddar Cheese Made from Pasteurized
Milk = Approved Plant #581.” :

CHARGE: 402 (a) (8)—contained insect fragments, manure, and feather frag-
ments, and was prepared from filth-contaminated milk; and, 402 (a) (4)—
prepared under insanitary conditions. ' :

PrEA: QGuilty. .

DISPOSITION ; 6-28-55. $2,500 fine, plus costs. ‘

22313. Cheddar cheese. (F. D. O. No. 86002. . Nos. 83—-367/8 L, 83-866 L.)
QuANTITY: 80 70-Ib. boxes and 40 75-1b. cheeses at Monroe, Wis.

SHIPPED: 9-22-53 and 9—25—53, From Cissna Park, m., by-Gissna Park-Gheese
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