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MEAT PRODUCTS AND POULTRY Do (—\

ala

26370 Frozen ground pork »(FD C. No 44;171 S No 59~530 P)
QuaNnTITY : 190 cases, each containing 60 1bs. packed in 15 lb loaves, at Rlch-

»mond, Va..
SHIPPED: 11—-5—59 from Boston Mass by North Amerrcan Packmg Corp

LiegLep: 1-8-60, E. Dist. Va.
CHARGE : 402(a) (3)———contamed decomposed meat When shlpped
DiISPOSITION : 2—-18—60 Default—destructmn '

26371 Poultry‘ - (E. D C. No 43994, S. No 52—658 P.)

,qu_mrxrg B2, cases 6 5-1b boxes each at Duluth an

SHIPPED . 8—18—59 from Chlcago, 111.

TLiBerED: 12-15-59, Dist. Minn, , . :
CEARGE:: 402(a) (3)—contained decomposed ch1cken parts Whlle held for sale
DisposrTioN : 1-29-60. Default—destruction.

26372. Dressed turkeys. (F.D.C. ‘No. 37835. 8. Nos. 11——862/3 M, 11-867 M.)’

INDICTMENT :REFURNED:  6-8-55, Dist. Maine, against Penobscot Poultry Co.,:
Inc., Belfast, Maine, and Abraham I. Savitz, ‘president and treasurer of the
corporation.: '

SHIPPED : Between 11—16—54 and 12—16—54 from Maine to N.Y.

CEHARGE 402(a) (3)—(Counts 1 & 2) the turkeys consmted in part of a ﬁlthy
“Substance by reason of the presence of birds smeared with fecal matter and
contaminated with decomposed crop material, feathers, and extraneous matter (

and (count 8) the turkeys consisted in part of decomposed birds; and
402 (a) (5)—(counts 2.& 8) the turkeys were in part the product of a diseased
':ammal namely, d1seased turkeys and (count 2) they also were in part the

‘ product of an animal that had died otherwise than by slaughter. :

. Prea: Not gullty _
DISPOSI’I‘ION The case came on for trial before the court and Jury on 9—4-56.

* In the courSe of the tr1a1 the adulteratlon charges relating to the decomposl-
tion of the poultry were dropped by the Government. The trial was concluded
on 9-7-56, with the return of a verdict of guilty on count 1 of the indictment

‘and verdicts of not guilty-on counts 2-and 3. Thereafter, on the same day,
the court imposed a fine of $3,000 against the corporation and $1,000 against
the individual. The defendants appealed to the United States Court of Appeals
for the First Circuit and on 5-8—-57 the followmg op1n1on was handed down
by that court (244 .24 94) : S .

HARTIGAN," O'*wcmt Judge “Th1s is an’ appeal from Judgments of ‘conviction
entered: in the United Stdtes District Court for the District. of. Maine on -an
,,_mdlctment charging. appellants with violation of Sections 301(a) (52 Stat.
1042,21 U.S.C. § 381 (a) ) and 402(a) (3) (52 Stat 1046 21 U. S C. § 342(a) (3))
of the Federal Food, Drug and Cosmetic Act. L0

1 “§ 3831. Prohibited, acts
“ha followihg acts ‘and the causing thereof: are Hereby .prohibited.:’ ; ’
“(a) The introduction or delivery for introduction into interstate commerce of any
food, drug, device, or cosmetic that is adilterdted -or misbrahded. .
* * *79

“§ 342. Adulterated food B

“A food shall be deemed to be adulterated— g

“(a) * * * (3) if it consists in whole or in part of any filthy, putrid, or decomposed (‘\
substance, or if it is otherwise unfit for food; *
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<\ “Appellant Penobscot Poultry Co., Inc., a Maine corporation, processed,
packed and introduced into interstate commerce at Presque Isle, Maine, cer-
‘tain ‘New York dressed’ turkeys destined for New York.? Appellant Abraham
1. Savitz was president and treasurer of “Penobscot.- The-indietment charged:
the appellants in three counts with two interstate shipments of turkeys which
were adulterated within the meaning of the Act and also alleged that the ap-
pellants previously had been convicted of a violation of the Act on December
19, 1952,

“At the trial the allegations in the three counts of the indictment charging
that the turkeys were adulterated under § 342(a) (8) in that they were con-
taminated with various forms of decomposed matter were dropped by the
Government on the suggestion of the trial judge. After trial by jury the ap-
pellants were convicted on the remaining allegation in Count 1 and acquitted
on the remaining allegations of Counts 2 and 3 of the indictment. A fine of
$3,000 was imposed upon appellant Penobscot and a fine of $1,000 was imposed
on appellant Savitz.

“Ag indicated above, we are concerned only with Count.1 here. That count
in pertinent part alleges: ‘

The Grand Jury charges:
That Penobscot Poultry Co., Inc., 2 Maine corporation, and Abraham
I. Savitz, an individual, at the time hereinafter mentioned president and
treasurer of said corporation, the defendants herein, did, within the Dis-
trict of Maine, on or about November 16, 1954, in violation of the Federal
Food, Drug, and Cosmetic Act, unlawfully cause to be introduced and de-
livered for introduction into interstate commerce at Presque Isle, State
of Maine, for delivery to New York, State of New York, consigned to Pro-
ducers Distributing Agency, Inc., a number of crates containing a food,
— to wit, dressed turkeys. o
(/ That said food, when caused to be introduced. and delivered for in-
< troduction into interstate commerce, as aforesaid, was adulterated within
the meaning of 21 U.8.C. 842(a) (8), in that said food consisted in part of a
filthy substance by reason of the presence therein of birds smeared with
fecal matter * * *,

“The turkeys in question were examined by Food and Drug inspectors in
the freezer of a New York consignee on November 18, 1954. The shipment
examined consisted of thirteen crates and was admittedly shipped by the ap-
pellants. The inspectors testified that the edible portions of certain birds in
this shipment were grossly contaminated with fecal matter; that portions of
the birds were torn and macerated; and that fecal matter oozed from the
vents of the birds. The Government’s evidence leaves no doubt that these
birds were in an adulterated condition when examined in New York. How-
ever, the issue on appeal being one of law we need not set out the details
of adulteration in full.

- «The Government also presented evidence concerning the conditions under
which turkeys were generally slaughtered and processed at appellants’ plant.
A witness testified that appellants, before the shipment in question, had been
warned that they should properly starve the turkeys and vent them- before
shipment. By the presentation of its case the Government attempted to prove
that the testimony of its witnesses regarding the condition of the turkeys as
of the date of the examination in New York substantially reflected their con-
dition on the date of the shipment at Presque Isle.

“When both parties had rested, the appellants requested the trial judge to
~ instruct the jury as follows: : . .

Unless the evidence satisfied you beyond a reasonable doubt that these

turkeys were so adulterated that the food consisted at least in part of a

) ‘filthy putrid and decomposed substance’ at the time of leaving the Presque

: 1 «New York dressed” poultry is poultry that has been slaughtered and the feathers

; removed ; the intestines, however have been left intact, i.e. they are not eviscerated prior to

shipment. The record further discloses that it is not violative of the Act to ship birds in
interstate commerce that are “New York dressed.”
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Isle plant, yoﬁ must find these respondents not guilty of this charge. (
These respondents are not charged with having so prepared or packed the
- turkeys that they might subsequently become adulterated. . *

“The requested instruction was refused and the court instead instructed the
jury:

* * ¥ Now, the Government says and has to prove to you, that this
food consisted, not in whole—the status says: ‘Consisted in whole or in
part’, and there is no question about ‘whole’ here. - Did it consist in part
of a filthy substance? The Government says that it did by reason of fecal
matter on the edible portions of the birds. I don’t gather that it complains
about fecal matter in the intestines if it stayed there, and we won’t con-
cern ourselves with that. It does object to the introduction into interstate
commerce, and there is no question but what these birds were introduced
into interstate commerce, of birds with fecal matter on them outside of the
intestines, on the skin or other edible portions, or of birds containing fecal
matier which might reasonably be expected to and did get on the edible
portions in transit. * * * [Emphasis added.] - »

L

I think I have told you that there were two possibilities here that you
were to congider about this matter of shipment into interstate commerce.
If the birds were in violation at the time they were shipped, that would
satisfy the requirements of the Act. X mean it would satisfy you of guilt
that they were in violation at the time they were shipped. But it might be
. that the actual condition would occur only in transit. Now, we aren’t con-
cerned here with some extraneous matter getting into the birds from out-
side due to faulty packing during shipment. That might raise a very
different question and, indeed, I think it would require the Government if 2
it had such a claim to proceed under a different portion of the Act. But we _
are concerned with birds that were shipped, admittedly, with this fecal ~
matter at the time they left and were introduced for shipment, and I have
suggested to you by indirection, and I now instruct you formally that if
these birds containing such fecal matier might reasonably be expected by .
the defendants 1o become in violation of the requirements of the Act during
stipment, and did so become, that you may find that that was a violation
of this Act. * * * [Emphasis added.]

“The appellants objected to the district court’s refusal to instruct in accord-

ance with their request.and to the instructions of the court underlined above.
These objections present the sole issue on appeal. ,
- “We hold that it was error for the trial judge to instruct the jury that ap-
pellants could be convicted of violating § 331(a) and § 842(a) (8) if it found
that appellants might have reasonably expected the fecal matter to get on
and it did get on the edible portions of the turkeys in transit. '

“Sections 331(a) and 842(a) (3), which are in issue here, are criminal
statutes. It is well established that criminal statutes should be strictly con-

~ strued by the courts. United Siates v. Resnick, 299 U.S. 207 (1936). See
also Kordel v. United States, 335 U.S. 845 (1948). Moreover, it is clear that
where the language of this Act is unambiguous its words must be given their.
ordinary meaning. United States v. R. 0. Boeekel & Co., 221 F. 885 (1 Cir.
1915). Applying this principle of narrow construction, we believe the words
of §331(a) and §342(a)(3), given their usual and ordinary meaning, pro-
hibit the introduction into interstate commerce of food which at the time of
introduction consists in whole or in part of a filthy substance. That is, we
"think the language of the two provisions looks to a present state of consisting
of a filthy substance at the time of ‘introduction or delivery for introduction -
into interstate commerce,’ and not to a future condition that might be rea-
sonably expected to arise after such introduction. Of. United States v. Phelps
](Jodg-e gflefrcantile Co., 157 F. 2d 453 (9 Cir. 1946), cert. denied 830 U.S. 818
1947). : o .

¥Due to the Phelps Dodge decision, Section 304(3.) of the Act (52 Stat. 1044, as Qw«
amended 21 U.S.C. § 334(a)) was amended by Aect, June 24, 1948. 2 U.S. Code Cong.
Serv., p. 2119, Senate Rep. No. 1221, 80th Cong. 2d Sess. 1948. : g ‘ : e
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“In construing these two sections as prohibiting only the introduction into
jnterstate commerce of food which at the time of introduction is adulterated,
we are mindful of the words of the Supreme Court in Kordel v. United States,
supra at 349, where it stated: ‘But there is no canon against using common
sense in reading a criminal law, so that strained and technical constructions
do not defeat its purpose by creating exceptions from or loopholes in it.
Our construction leaves no loophole in the Act that would defeat.its purpose.
The offense in this case seems to be covered by Section 402(a) (4) of the Act
(52 Stat. 1046, 21 U.8.C. § 342(a) (4).* Had the appellants been charged with
a violation of thigs sub-section the instructions given to the jury might have
been correct. For it is § 342(a) (4) which is designed to make it a criminal of-
fense for a person to prepare, pack or hold food under insanitary conditions
that it may become contaminated. Berger v. United States, 200 F. 24 818 (8
Cir. 1952). S :

“Of course, the district court also instructed the jury that they could find
the appellants guilty under § 342(a)(3) if they were convinced that the
turkeys consisted at least in part of a filthy substance at the time of introduc-
tion into interstate commerce. If the district court had limited its instructions
to this the jury might have so found notwithstanding that there was no testi-
mony concerning the actual condition of these turkeys at the time of such
introduction. A The Government might have effectively established that the
condition of the birds as of the date of the examination in New York substan-
tially reflected their condition on the date of the shipment. See Pasadeno
Research Laboratories v. United States, 169 F. 24 375 (9 Cir. 1948), cert. denied
835 U.S. 853 (1948). But we cannot say that the jury necessarily did so find.
See United States v. Donnelly, 179 F. 24 227 (7 Cir. 1950). It is more than
probable that in the posture of the evidence in the instant case the jury found
the appellants guilty under the erroneous instruction of the trial judge.

“By this erroneous instruction we think ‘the jury must have been misled as
to the offense actually charged in the indictment.’ Mealaga v. United States,
57 F. 2d 822, 825 (1 Cir. 1932). The appellants, having been charged in the
indictment with the offense prescribed in §§ 331(a), 342(a) (3), could be con-

‘victed only of that offense and no other. ‘The rule that a man shall not be

charged with one crime and convicted of another, may sometimes cover real
guilt, but its observance is essential to the preservation of innocence.’ The
Hoppet, 11 U.S. (7 Cranch) 388, 393 (1813). It follows from this rule, that
proof at trial must correspond to the allegations of the pleadings so ‘(1) that
the accused shall be definitely informed as to the charges against him, so that
he may be enabled to present his defense and not be taken by surprise by the
evidence offered at the trial; and (2) that he may be protected against another
prosecution for the same offense.” Berger v. United Siates, 295 U.S. 78, 82
(1935). o '

“A judgment will be entered vacating the judgments of the district court,
setting aside the verdicts, and remanding the case for further proceedings not.
inconsistent with this opinion.” : .

.Following the remanding of the case to the district court, the case was again
referred to the grand jury for a new indictment. The grand jury failed fo re-

_turn a new indictment and, on 2-6-58, the original indictment was dismissed.

NUTS

26373. Unshelled pecans. (F.D.C. No: 44155. 8. No. 51-460 P.)

QUANTITY : 46 bags, 4,085 1bs. total, at Chicago, Ill.
SgrepEp: 11-19-59, from Albany, Ga.

Lisgrep: 1-6-60, N. Dist.' 11,

48 342. Adulterated food

“A food shall be deemed to be adulterated—* * * . . .
“(a) * * * (4) if it has been prepared, packed, or held under insanitary conditions

whereby it may have become contaminated with filth, or whereby it may have been rendered
injurious to health ;”



